Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals for 
the Federal Circuit and the United 
States Court of International Trade 


APRIL 26, 1989 


This issue contains: 
U.S. Customs Service 

T.D. 89-45 Through 89-47 

General Notice 

Proposed Rulemaking (Withdrawn) 
U.S. Court of International Trade 

Slip Op. 89-36 Through 89-41 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Office of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 
(T.D. 89-45) 


ADDING PEOPLE’S REPUBLIC OF CHINA TO THE LIST OF 
NATIONS ENTITLED TO SPECIAL TONNAGE TAX 
EXEMPTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations by adding 
the People’s Republic of China to the list of nations whose vessels 
are exempt from the payment of any higher tonnage duties than 
are applicable to vessels of the United States and from the payment 
of light money. The Department of State informed Customs that 
there is satisfactory evidence that no discriminatory duties of ton- 
nage or impost are being imposed in ports of the People’s Republic 
of China upon vessels belonging to citizens of the United States or 
on their cargoes. This amendment provides recipocal privileges for 
vessels registered in the People’s Republic of China. 


EFFECTIVE DATE: December 15, 1988. 


FOR FURTHER INFORMATION CONTACT: Kathleen M. Falcon, 
Carrier Rulings Branch, (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton; called “light mon- 
ey”, on all foreign vessels which enter United States ports (46 
U.S.C. App. 121, 128). However, vessels of a foreign nation may be 
exempted from the payment of special tonnage taxes and light mon- 
ey upon presentation of proof satisfactory to the President that no 
discriminatory duties of tonnage or impost are imposed by that for- 
eign nation on U.S. vessels or their cargoes (46 U.S.C. App. 121, 
141). Section 4.22, Customs Regulations (19 CFR 4.22), lists those 
nations whose vessels have been exempted from the payment of any 
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higher tonnage duties than are applicable to vessels of the U.S. and 
from the payment of light money. 

By letter dated September 19, 1980, the Department of State ad- 
vised the Department of Treasury that satisfactory evidence exist- 
ed, in the form of the U.S.-China Agreement.on Maritime Transport 
and the U.S.-China Agreement on Trade Relations, that no discrimi- 
nating duties of tonnage or impost are imposed or levied in ports of 
the People’s Republic of China upon vessels wholly belonging to citi- 
zens of the United States, or upon the produce, manufactures, or 
merchandise imported into the People’s Republic of China on ves- 
sels of the United States. Accordingly, T.D. 82-16, published in the 
Federal Register on January 14, 1982, (47 FR 2084) amended § 4.22, 
Customs Regulations, by granting reciprocal privileges to vessels of 
China as of September 17, 1980. 

Subsequently, by letter dated December 19, 1983, the Department 
of State informed the Customs Service that the U.S.-China Agree- 
ment on Maritime Transport, which was signed and became effec- 
tive on September 17, 1980, had expired on December 16, 1983. 
Since no successor agreement was concluded and the only assur- 
ances the Government of China had provided the U.S. Government 
concerning tonnage duties were contained in the Maritime Agree- 
ment, which expired on December 16, 1983, the Department of 
State recommended that China be removed, effective December 16, 
1983, from the list of nations whose vessels are exempt from the 
payment of special tonnage tax and light money. Accordingly, T.D. 
84-57, published in the Federal Register on March 8, 1984, 
amended § 4.22, Customs Regulations, by deleting the People’s Re- 
public of China from the list of nations in § 4.22, effective December 
16, 1983. 

By a communication dated December 20, 1988, together with an 
accompanying copy of a new U.S.-China Agreement on Maritime 
Transport that became effective on December 15, 1988, and due to 
expire four years hence, the Department of State informed the Cus- 
toms Service that no discriminating duties of tonnage or impost are 
imposed or levied in ports of the People’s Republic of China upon 
vessels wholly belonging to citizens of the United States, or upon 
the produce, manufactures, or merchandise imported into the Peo- 
ple’s Republic of China on vessels of the United States. Consequent- 
ly, the Department of State recommended the addition of the Peo- 
ple’s Republic of China, effective December 15, 1988, to the list of 
nations whose vessels are exempted from the payment of tonnage 
tax and light money. 

The authority to amend this section of the Customs Regulations 
has been delegated to the Chief, Regulations and Disclosure Law 
Branch. 
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FINDING 


On the basis of the information received from the Department of 
State regarding the absence of discriminatory duties of tonnage or 
impost imposed on U.S. vessels in the ports of the People’s Republic 
of China, it has been determined that the People’s Republic of Chi- 
na should be added to the list of nations whose vessels are exempt 
from the payment of the special tonnage tax and light money. 


INAPPLICABILITY OF Pusiic Notice AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this amendment merely implements a statutory require- 
ment and involves a matter in which the public is not particularly 
interested, pursuant to 5 U.S.C. 553(b\(B), notice and public proce- 
dure thereon are unnecessary. Further, for the same reasons, good 
cause exists for dispensing with a delayed effective date under 5 
U.S.C. 553(d)(1). 


INAPPLICABILITY OF THE REGULATORY FLExiBILITy AcT 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 et 


seq.) or any other statute. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regulation 
as defined in E.O. 12291. Accordingly, a regulatory impact analysis 
is not required. 

DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices of the Customs Service participated in 
its development. 

List oF SuBJEcts IN 19 CFR Part 4 

Customs duties and inspection, Cargo vessels, Maritime carriers, 

Vessels. 


AMENDMENT TO THE REGULATIONS 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority for Part 4 and the specific authority for 
§ 4.22 continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624, and 46 U.S.C. App. 3 
Section 4.22 also issued under 46 U.S.C. App. 121, 128, 141. 
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§4.22 [Amended] 


2. Section 4.22 is amended by inserting “People’s Republic of Chi- 
na” in appropriate alphabetical order, in the list of nations whose 
vessels are exempted from the payment of any higher tonnage du- 
ties than are applicable to vessels of the United States and from the 
payment of light money. 


Dated: April 11, 1989. 


Regulations and Disclosure Law Branch. 


[Published in the Federal Register, April 17, 1989 (54 FR 15171)] 


19 CFR Parts 192 and 178 
(T.D. 89-46) 


RIN: 1515-AA65 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
EXPORTATION OF USED SELF-PROPELLED VEHICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adding a new part concerning the exportation of used self-propelled 
vehicles. It sets forth the requirements for lawful exportation of 
such vehicles as well as the penalties and liabilities for attempted 
unlawful exportation and unlawful exportation. These regulations 
are necessary to implement a provision of the Trade and Tariff Act 
of 1984 dealing with the unlawful exportation of used self-propelled 
vehicles. 


EFFECTIVE DATE: May 18, 1989. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Harri- 
ett D. Blank (202) 566-8317. Operational Aspects: Charles Davies 
(202) 566-2140. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Motor Vehicle Theft Enforcement Act of 1984 (Pub. L. 
98-547), amended the Tariff Act of 1930, as amended (19 U.S.C. 
1202 et seg.), by adding a new section 627 (19 U.S.C. 1627), relating 
to the unlawful importation or exportation of certain vehicles and 
equipment. Subsequently, the Tariff Act of 1930 was further 
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amended by section 205 of the Trade and Tariff Act of 1984 (Pub. L. 
98-573), which also added a new section 627, similar to section 627 
of Pub. L. 98-547. The amendments made by Pub. L. 98-573 are set 
forth as 19 U.S.C. 1627a. It should be noted that section 7367(c\6) of 
the Anti-Drug Abuse Act of 1988 (Pub. L. 100-690) has repealed 19 
U.S.C. 1627. 

Section 1627a provides for civil penalties of not more than 
$10,000 for each new violation of knowingly importing, exporting, 
or attempting to import or export (1) any stolen self-propelled vehi- 
cle, vessel or aircraft; or (2) any self-propelled vehicle or part of a 
self-propelled vehicle from which the vehicle identification number 
(VIN) has been removed, obliterated, tampered with or altered. Al- 
so, any violation of 19 U.S.C. 1627a subjects the vehicle, vessel, air- 
craft, or part thereof to seizure and forfeiture. In addition, any per- 
son attempting to export a used self-propelled vehicle must present 
both the vehicle and a document describing the vehicle, which in- 
cludes the VIN, to Customs before lading if the vehicle is to be 
transported by vessel or aircraft, or before export if the vehicle is to 
be transported by rail, highway, or under its own power. Failure to 
comply with this provision subjects the violator to a civil penalty of 
$500 for each violation. 

Pub. L. 98-573 was enacted in response to the ever-increasing in- 
cidents of the theft of motor vehicles and other conveyances and 
their exportation from the US. It is estimated that approximately 
200,000 stolen vehicles are exported each year, primarily by profes- 
sional thieves or people employed by them to effect the exportation. 
The recovery rate for stolen vehicles decreased from 80 percent in 
1967 to 62.9 percent in 1984. 

There is also a growing problem concerning the exportation of ve- 
hicle components. The parts are often shipped in sealed containers, 
making detection more difficult. 

The legislation concerning the exporting and importing of self- 
propelled vehicles, other conveyances or parts thereof with altered 
vehicle identification numbers established penalties for violations 
and provided for the seizure and forfeiture of the vehicles, other 
conveyances or parts. It is expected that these sanctions will both 
deter the exportation of stolen vehicles and improve the recovery 
rate of those vehicles which are stolen. The legislation also directed 
that regulations be prescribed by the Secretary of the Treasury 
with regard to the procedures for the lawful exportation of used 
self-propelled vehicles. 


First PROPOSAL 


On March 17, 1987, Customs published a notice in the Federal 
Register (52 FR 8308), proposing regulations to implement 19 U.S.C. 
1627 and 1627a. It was proposed to establish a new Part 192, Cus- 
toms Regulations (19 CFR Part 192). 
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Sections 192.1 through 192.4 of subpart A of Part 192 would set 
forth the procedures for the lawful exportation of used self-pro- 
pelled vehicles. They would require a person attempting to export 
such a vehicle to furnish documentation sufficient to prove to Cus- 
toms that the vehicle is lawfully owned by the exporter. This docu- 
mentation would include the VIN. Definitions of “self-propelled ve- 
hicle,” “used,” “ultimate purchaser,” and “export,” all terms used 
in Pub. L. 98-573, would be defined in § 192.1. 

As proof of ownership of the vehicle by the exporter, Customs 
would accept an original certificate of title, or a memorandum of 
ownership, or a right of possession, or any other document suffi- 
cient to prove lawful ownership, such as a bill of sale or a sales in- 
voice. In lieu of an original document, Customs would accept a certi- 
fied copy. 

It was also proposed that the exporter must present 2 facsimiles 
of the original document or certified copy. Customs would authenti- 
cate both facsimile documents, one of which would remain in the 
possession of the exporter, and the other of which will be collected 
by Customs for forwarding to the National Automobile Theft Bu- 
reau (NATB), on the same day. While Customs would not retain 
copies of the documentation relating to the exportation, the NATB 
would enter the VIN and other information on the exported vehi- 
cles into their database for recordkeeping purposes. 

Authentication by Customs would include the stamping of the 
facsimile documents with the date of their presentation. As to ex- 
portations at a land border, where the vehicle is to be transported 
by rail, highway, or under its own power, it was proposed that the 
date would most likely be the date of exportation. At sea borders, 
where the vehicle is to be transported by vessel, or at airports, 
where the vehicle is to be transported by aircraft, the date of pres- 
entation of the facsimile documents could often precede the actual 
date of exportation. 


SECOND PROPOSAL 


After careful consideration of comments in response to this propo- 
sal, it was determined that certain modifications were needed. Ac- 
cordingly, Customs published a second proposal on this subject in 
the Federal Register (53 FR 31367) on August 18, 1988, containing 
modifications to the original proposal. These modifications included: 
(1) requiring that presentation of the vehicle and documentation oc- 
cur at the port of exportation; (2) requiring that in the case of auto- 
mobiles, trucks, motorcycles and buses, original or certified copies 
of Certificates of Title and two facsimiles of the original or certified 
copy be presented; (3) permitting the document presented to Cus- 
toms to include the product identification number rather than the 
VIN, if the vehicle for which the document is presented does not 
have a VIN; (4) requiring that the vehicles and documents describ- 
ing the vehicle to be exported be presented at the port of exporta- 
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tion at least three days before actual exportation regardless of the 
specific mode of exportation; and (5) expanding § 192.3, Customs 
Regulations, to state that a $500 penalty will be assessed against an 
exporter who has already exported a vehicle without complying 
with the requirements set forth in Part 192, as well as an exporter 
attempting to export a vehicle without complying with the 
regulations. 


DISCUSSION OF COMMENTS 


Eighteen comments were received in response to the second pro- 
posal. Eleven comments agreed in total with the regulations, as pro- 
posed, and seven recommended further modifications. A discussion 
of the comments recommending further modifications and our re- 
sponses follow: 


Comment: One commenter suggested that the definition of the 
term “export” be expanded to mean “the transportation of mer- 
chandise out of the U.S.” 


Response: We disagree. The definition of “export” as the “trans- 
portation of merchandise out of the U.S. for the purpose of being en- 
tered into the commerce of a foreign country” is a long accepted 
Customs definition. The commenter stated that the current defini- 
tion of “export” would not include, for example, a vehicle that was 
stolen in the U.S. and transported to Mexico where it would be 
stripped for parts with the parts being shipped back into the U.S. 
The commenter is mistaken. The vehicle in the example would be 
considered “exported” under Customs definition. 


Comment: One commenter stated that the $500 penalty set forth in 
§ 192.4, Customs Regulations, is not enough. 


Response: The penalty amount was set by Congress when it en- 
acted 19 U.S.C. 1627a. 


Comment: A commenter recommended that inspectors physically 
verify all VIN numbers. 


Response: Such a requirement would place an impossible burden 
on Customs and it would not be an efficient use of our limited per- 
sonnel, facilities and resources. 


Comment: Two commenters stated that the requirement in § 192.2 
that original or certified copies of Certificates of Title must be 
presented cannot be followed in Florida as the state requires sur- 
render of title by the owner prior to exportation of the vehicle. 


Response: According to the Department of Motor Vehicles in Flori- 
da, while the original title is not now required to be surrendered 
prior to export, new regulations are expected to be issued soon that 
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would require the exporter to surrender the title. Accordingly, Cus- 
toms is changing the language in § 192.2(b), Customs Regulations, to 
reflect such situations as anticipated in Florida. The new language 
will provide that an original or certified Certificate of Title need not 
be presented if a Certificate of Title is not available as a result of 
state statutory requirements. 


Comment: One commenter stated that it is unnecessary to utilize 
the new ownership verification procedures at the time of export for 
vehicles previously entered under in-bond procedures, carnets or 
TIB’s. 


Response: Because Customs verifies ownership when vehicles are 
entered temporarily and because in-bond procedures, carnets and 
TIB’s require continuous Customs custody, Customs agrees that the 
new ownership verification procedures are not necessary when vehi- 
cles are exported under these circumstances. § 192.2(a) is amended 
accordingly. 


Comment: One commenter stated that the regulations should state 
that Customs will provide the reported VIN or product identifica- 
tion number to the National Auto Theft Bureau for each 
exportation. 


Response: Customs plans to do this, but does not believe it is neces- 
sary for the regulations to contain specific information regarding 
what Customs will do with the information it obtains. 


CONCLUSION 


After careful consideration of all the comments received and fur- 
ther review of the matter, it has been determined that the amend- 
ments, with the modifications discussed above, should be adopted. 
In addition, § 192.3 now sets forth the penalty provided for in 19 
U.S.C. 1627a for knowingly importing, exporting or attempting to 
import or export: (1) any stolen self-propelled vehicle, vessel or air- 
craft or part of a self-propelled vehicle, vessel or aircraft or (2) any 
self-propelled vehicle or part of a self-propelled vehicle from which 
the identification number has been removed, obliterated, tampered 
with or altered. 


EXECUTIVE ORDER 


This document does not meet the criteria for a “major rule” as 
defined in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLexipitity Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.), it is certified that the amendments will not have 
a significant economic impact on a substantial number of small en- 
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tities. Accordingly, the amendments are not subject to the regulato- 
ry analysis requirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this final regulation 
has been reviewed and approved by the Office of Management and 
Budget in accordance with the requirements of the Paperwork Re- 
duction Act (44 U.S.C. 3504(h)) under control number 1515-0157. 
The estimated average annual burden per respondent/recordkeeper 
is 2% hours depending on individual circumstances. 

Comments concerning the accuracy of this burden estimate and 
suggestions for reducing this burden should be directed to U.S. Cus- 
toms Service, Paperwork Management Branch, Washington, D.C. 
20229, or the Office of Management and Budget, Paperwork Reduc- 
tion Project (1515-AA65) Washington, D.C. 20503. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in its 
development. 


List or SuBJECTS 


19 CFR Part 178 


Reporting and recordkeeping requirements, Paperwork require- 
ments, Collections of information. 


19 CFR Part 192 
Customs duties and inspection, Exports, Imports, Vehicles. 


AMENDMENTS TO THE REGULATIONS 


Chapter I of Title 19, Code of Federal Regulations (19 CFR Chap- 
ter I) is amended by adding a new Part 192 as set forth below. Fur- 
ther, Part 178, Customs Regulations (19 CFR Part 178) is amended 
as set forth below: 


PART 192—EXPORT CONTROL 


Sec. 
192.0 Scope. 


SUBPART A—EXPORTATION OF USED SELF-PROPELLED 
VEHICLES, VESSELS, AND AIRCRAFT 


Sec. 


192.1 Definitions. 

192.2 Requirements for exportation. 
192.3 Penalties. 

192.4 Liability of carriers. 
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Authority: 19 U.S.C. 66, 1624, 1627a, 1646a. 
§ 192.0 Scope. 


This part sets forth regulations pertaining to procedures for the 
lawful exportation of used self-propelled vehicles, vessels and air- 
craft, and the penalties and liabilities incurred for failure to comply 
with any of the procedures. This part also sets forth regulations 
concerning controls exercised by Customs with respect to the expor- 
tation of certain merchandise. 


§ 192.1 Definitions. 


The following are general definitions for the purposes of subpart 
A. 

Export. “Export” refers to the transportation of merchandise out 
of the U.S. for the purpose of being entered into the commerce of a 
foreign country. 

Self-propelled vehicle. “Self-propelled vehicle” includes any auto- 
mobile, truck, tractor, bus, motorcycle, motor home, self-propelled 
agricultural machinery, self-propelled construction equipment, self- 
propelled special use equipment, and any other self-propelled vehi- 
cle used or designed for running on land but not on rail. 

Ultimate purchaser. “Ultimate purchaser“ means the first person, 
other than a dealer purchasing in his capacity as a dealer, who in 


good faith purchases a self-propelled vehicle for purposes other than 
resale. 

Used. “Used” refers to any self-propelled vehicle the equitable or 
legal title to which has been transferred by a manufacturer, distrib- 
utor, or dealer to an ultimate purchaser. 


§ 192.2 Requirements for exportation. 


(a) Basic Requirements. A person attempting to export a used self- 
propelled vehicle shall present to Customs, at the port of exporta- 
tion, both the vehicle and a document describing the vehicle, which 
includes the Vehicle Identification Number or, if the vehicle does 
not have a Vehicle Identification Number, the product identifica- 
tion number. Exportation of a vehicle will be permitted only upon 
compliance with these requirements, unless the vehicle was entered 
into the United States under an in-bond procedure, or under a 
carnet or Temporary Importation Bond; a vehicle entered under an 
in-bond procedure, or under a carnet or Temporary Importation 
Bond is exempt from these requirements. The person attempting to 
export the vehicle may employ an agent for the exportation of the 
vehicle. 

(b) Documentation required. In the case of automobiles, trucks, 
motorcycles and buses, original or certified copies of Certificate of 
Title (or other document if a Certificate of Title is not available as a 
result of state statutory requirements), and 2 facsimiles of the origi- 
nal or certified copy, shall be presented. In other cases, a certificate 
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of title, memorandum of ownership, or right of possession, or any 
other document sufficient to prove lawful ownership, such as a bill 
of sale or a sales invoice, or a certified copy of any of these docu- 
ments, as well as 2 facsimiles of the original or certified copy, shall 
be presented. 

(c) When presented. If the vehicle is to be transported by vessel or 
aircraft, the documentation and vehicle must be presented at least 
3 days prior to lading. If the vehicle is to be transported by rail, 
highway, or under its own power, the documentation and vehicle 
must be presented 3 days prior to exportation of the vehicle. 

(d) Authentication of documentation. Customs shall authenticate 
both facsimile documents, one of which shall remain in the posses- 
sion of the exporter and one of which shall be collected by Customs. 
Authentication will include the stamping of the facsimile docu- 
ments with the date of presentation of the documents. The authen- 
ticated facsimile document will be the only acceptable evidence 
from the exporter of compliance with the requirements of this 
section. 


§ 192.3 Penalties. 


(a) A $500 penalty shall be assessed against an exporter attempt- 
ing to export a vehicle without complying with the requirements set 
forth in this Part of the regulations. 

(b) A $500 penalty shall be assessed against an exporter who has 
exported a vehicle without complying with the requirements set 
forth in this Part of the regulations. 

(c) A penalty not to exceed $10,000 may be assessed against an 
importer or exporter who knowingly imports, exports or attempts to 
import or export: 

(1) Any stolen self-propelled vehicle, vessel, aircraft or part of a 
self-propelled vehicle, vessel or aircraft; or 

(2) Any self-propelled vehicle or part of a self-propelled vehicle 
from which the identification number has been removed, obliterat- 
ed, tampered with, or altered. 

(d) Any stolen self-propelled vehicle, vessel or aircraft or part 
thereof or any self-propelled vehicle or part of a self-propelled vehi- 
cle from which the identification number has been removed, obliter- 
ated, tampered with or altered may be subject to seizure and forfei- 
ture pursuant to 19 U.S.C. 1627a. 


§ 192.4 Liability of carriers. 


Under the provisions of 46 U.S.C. App. 91, the vessel master is 
charged with the responsibility for presenting a true manifest. If 
used vehicles are not included on the manifest or are inaccurately 
described thereon, a liability of not more than $1,000 nor less than 
$500 will be incurred. 
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PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 would continue to read as 
follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 

2. Section 178.2 is amended by inserting the following in the ap- 


propriate numerical sequence according to the section number 
under the column indicated: 


§ 178.2 Listing of OMB Control Numbers. 


OMB 
19 CFR Section Description Control No. 


Part 192 Exportation of used self- 1515-0157 
propelled vehicles, vessels 
and aircraft. 


WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: April 11, 1989. 
SALVATORE R. MarTOcHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 18, 1989 (54 FR 15402)] 


19 CFR Part 101 
(T.D. 89-47) 


CUSTOMS REGULATIONS AMENDMENT RELATING TO THE 
CUSTOMS SERVICE FIELD ORGANIZATION — HOUSTON- 
GALVESTON, LAREDO, DALLAS/FORT WORTH, PORT AR- 
THUR, TEXAS 


AGENCY: U.S. Customs Service. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations gov- 
erning the Customs field organization by changing the boundaries 
of the Houston-Galveston, Laredo, Dallas/Fort Worth, and Port Ar- 
thur Districts, which lie within the Southwest Region. The purpose 
of the changes is to place all of the Texas interior ports within the 
Dallas/Fort Worth District; to move supervision of the port of San 
Antonio, Texas, and the user-fee airport at Midland, Texas, from 
the Laredo District to the Dallas/Fort Worth District; and to make 
minor alterations to the Port Arthur and Houston-Galveston Dis- 
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tricts for simplification of administrative functions. As a result of 
these changes, ports with similar types of operations will be situat- 
ed in the same districts. The public and importers will thereby be 
better served and Customs personnel and resources more efficiently 
used. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office 
of Workforce Effectiveness and Development, Office of Inspection 
and Control, U.S. Customs Service, (202) 566-9425. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities and resources, and to provide better service to 
carriers, importers and the public, Customs is amending § 101.3, 
Customs Regulations (19 CFR 101.3), by realigning the boundaries 
of several districts in the Southwest Region. This will place all of 
the current Texas interior ports of entry within the Dallas/Fort 
Worth District. It will move supervision of the port of San Antonio, 
Texas, and the user-fee airport at Midland, Texas, from the Laredo 
District to the Dallas/Fort Worth District. San Antonio, an inland 
port/airport operation, is functionally similar to the Dallas/Fort 
Worth operation and is more easily accessible to the Dallas/Fort 
Worth District than it is to the Laredo District due to better air 
transportation. The user-fee operations at Midland have more in 
common with Dallas/Forth Worth’s ports than with Lardeo’s. User 
fee airports are those which, while not qualifying for designation as 
an international or landing rights airport, have been approved by 
the Commissioner to receive the services of Customs officers for 
processing aircraft entering the U.S. With this change, Laredo will 
have supervision of functionally similar border ports. These ports 
are sufficiently large and spread out over such a large geographical 
area as to require the full attention of the district director. Other 
alterations in boundaries are minor and for the purpose of simplifi- 
cation of administrative functions. 

The revised district boundaries are as follows: 


Houston-GALVESTON DISTRICT 


That part of the State of Texas south of 32 degrees north latitude, 
east of 97 degrees west longitude, and west of the Neches River ex- 
cept Jefferson County; and the territory included in the port limits 
of Corpus Christi, Texas. Ports would include: Houston-Galveston, 
Corpus Christi, Port Lavaca-Point Comfort, and Freeport (all in 
Texas). 

Nore: The only changes are to transfer to the Port Arthur District 
a narrow strip east of the Neches River running along 32 degrees 
north latitude and to transfer from the Port Arthur District a small 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 17, APRIL 26, 1989 


portion of Chambers County. This simplifies the boundaries of both 
districts. 


LareEpo District 


That part of the State of Texas east of the Pecos River, south of 
31 degrees north latitude and west of 99 degrees west longitude and 
that part of the State of Texas south of 28 degrees 30 minutes north 
latitude and west of 97 degrees west longitude, except the territory 
within the port limits of Corpus Christi, Texas. Ports would include: 
Laredo, Brownsville, Del Rio, Eagle Pass, Hidalgo, Progresso, Rio 
Grande City, and Roma (all in Texas). 


Da.ias/Fort Wortu District 


The State of Oklahoma; that part of the State of Texas north of 
32 degrees north latitude; that part of the State of Texas which is 
north of 28 degrees 30 minutes north latitude and between 97 and 
99 degrees west longitude; and that part of the State of Texas which 
is north of 31 degrees north latitude and between the Pecos River 
and 99 degrees west longitude. Ports would include: Dallas/Fort 
Worth, San Antonio, Amarillo, Austin and Lubbock, all in Texas; 
and Oklahoma City and Tulsa in Oklahoma. 


Port ArTHuR District 


That part of the State of Texas south of 32 degrees north latitude 
and east of the Neches River; and the territory included in Jeffer- 
son County. Ports would include the consolidated port of Beaumont, 
Orange, Port Arthur and Sabine, Texas. 

Note: The only changes are to raise the northern boundary to 32 
degrees and to include all of Chambers County in the Houston-Gal- 
veston District. This simplifies boundaries for both districts. No 
ports are affected. 


CoMMENTS 


Notice of the proposed amendment was published in the Federal 
Register on November 18, 1988 (53 FR 46623). Comments on the 
proposed realignment of the boundaries were sought from members 
of the public. No comments have been received in response to the 
Notice. 


AUTHORITY 


This amendment is effected under the authority vested in the 
President by §1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Trea- 
sury by E.O. No. 10289, September 17, 1951 (8 CFR 1949-1953 
Comp. Ch. II) and pursuant to authority provided by Treasury De- 
partment Order No. 101-5, dated February 17, 1987 (52 FR 6282). 
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EXECUTIVE ORDER 12291 AND Recutatory Fiexipiuity Act 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by that E.O. are not required. For the same 
reason, this document is not subject to the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regu- 
lations and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other offices 
participated in its development. 


List or Supsects IN 19 CFR Part 101 


Customs Duties and inspection, Exports, Imports, Organization 
and functions (Government agencies) 


PART 101—_[AMENDED] 
1. the authority citation for Part 101 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 


§ 101.3 [Amended] 


2. The list of Customs regions, districts and ports of entry in 
§ 101.3(b) is amended in the following manner: 

a. In the South West Region under the column headed “Area”, di- 
rectly opposite “Houston-Galveston, Texas” the description would 
be revised to read as follows: “That part of the State of Texas south 
of 32 degrees north latitude, east of 97 degrees west longitude, and 
west of the Neches River except Jefferson County; and the territory 
included in the port limits of Corpus Christi, Texas.” 

b. In the South West Region under the column headed “Area”, di- 
rectly opposite “Laredo, Texas” the description is revised to read as 
follows: “That part of the State of Texas east of the Pecos River, 
south of 31 degrees north latitude and west of 99 degrees west longi- 
tude and that part of the State of Texas south of 28 degrees 30 min- 
utes north latitude and west of 97 degrees west longitude, except 
the territory within the port limits of Corpus Christi, Texas.” Under 
the column headed “Ports of entry”, the listing of San Antonio is 
deleted. 

c. In the South West Region under the column headed “Area”, di- 
rectly opposite “Dallas/Fort Worth, Texas” the description is re- 
vised to read as follows: “The State of Oklahoma; that part of the 
State of Texas north of 32 degrees North latitude; that part of the 
State of Texas which is north of 28 degrees 30 minutes north lati- 
tude and between 97 and 99 degrees west longitude; and that part 
of the State of Texas which is north of 31 degrees north latitude 
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and between the Pecos River and 99 degrees west longitude.” Under 
the column headed “Ports of entry”, San Antonio is added. 

d. In the South West Region under the column headed “Area”, di- 
rectly opposite “Port Arthur, Texas” the description is revised to 
read as follows: “That part of the State of Texas south of 32 degrees 
north latitude and east of the Neches River; and the territory in- 
cluded in Jefferson County.” 

WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: April 11, 1989. 
SaLvaToRE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 18, 1989 (54 FR 15630)] 





U.S. Customs Service 


General Notice 


NOTICE OF RECEIPT OF DOMESTIC INTERESTED PARTY PE- 
TITION REGARDING CLASSIFICATION OF SCROLL-CUT, 
TIN FREE STEEL SHEET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; so- 
licitation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of 
a domestic interested party to support classification of certain 
scroll-cut, tin free steel sheet, cut to length. Petitioner maintains 
that the most specific tariff description for and, therefore, the prop- 
er classification of the merchandise is the provision for plates, 
sheets, and strip, of iron or steel, whether or not cut, pressed, or 
stamped to nonrectangular shape, if electrolytically coated or plat- 
ed with base metal other than tin, lead, or zinc, in item 609.17, 
Tariff Schedules of the United States (TSUS). This document invites 
comments with regard to the correctness of this proposed 
classification. 


DATE: Comments must be received on or before June 19, 1989. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
the Regulations and Disclosure Law Branch, Room 2119, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division, (202) 566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition has been filed under section 516, Tariff Act of 1930, as 
amended (19 U.S.C. 1516), on behalf of Bethlehem Steel Corpora- 
tion, concerning the proper classification of tin free steel sheet 
which is scroll-cut. The petition also concerns scroll-cut, tin free 
steel sheet which is lacquered, painted or varnished (but not deco- 
rated, designed or finished). Tin free steel is sometimes referred to 
as electrolytic chromium coated steel. 


17 
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Customs replied to petitioner’s request for information by letter 
dated October 19, 1987 (080789), in which we cited previous rulings 
holding scroll-cut, tin free steel sheet which has been treated with 
an epoxy phenolic lacquer, to be classifiable under the provision for 
other articles of iron or steel, not coated or plated with precious 
metal, in item 657.25, TSUS. We stated that while the issue of 
painting or varnishing did not arise in our previous rulings, neither 
of these processes would affect the classification. Customs indicated 
that both tin free steel sheet which is scroll-cut, and tin free steel 
sheet which is scroll-cut and also lacquered, painted or varnished, 
have been processed beyond the condition of a basic sheet of steel of 
the type provided for in Schedule 6, Part 2, Subpart B, TSUS. 

The petition, dated January 22, 1988, described tin free steel 
sheet as black plate (i.e., cold-rolled steel sheets, not coated, in 
thicknesses ranging from 0.0055 inches to 0.0149 inches), which has 
been electrolytically coated with metallic chromium and chromium 
oxide, and cut to a nonrectangular shape by scroll cutting. Petition- 
er describes scroll cutting as the shearing of each end of a sheet to 
form a pattern of interlocking notches which fit into one another. 
The sheet may then be lacquered, painted, or varnished. The prod- 
uct is then suitable for use in making cans and can ends for bever- 
ages and other food products. 

Petitioner maintains that the most specific tariff description for 
and, therefore, the proper classification of the merchandise is the 
provision for plates, sheets, and strip, of iron or steel, whether or 
not cut, pressed, or stamped to nonrectangular shape, if electrolyti- 
cally coated or plated with base metal other than tin, lead, or zinc, 
in item 609.17, TSUS. 

Petitioner states that the instant merchandise is flat rolled and 
conforms to the dimensional requirements for sheet, as that term is 
defined in Schedule 6, Part 2, Subpart B, TSUS. In addition, it has 
been cut to nonrectangular shape and coated or plated with base 
metal other than tin, lead, or zinc. Petitioner asserts that no step in 
the creation of a product that is a basic shape or form classifiable in 
Schedule 6, Part 2, Subpart B can at the same time be an advance- 
ment of that. product beyond the status of a basic shape. Therefore, 
petitioner maintains, the provision in item 609.17, TSUS, is rela- 
tively more specific than the provision in item 657.25, TSUS. 

Arrangements Concerning Trade in Certain Steel Products, com- 
monly known as Voluntary Restraint Agreements or VRAs, be- 
tween the United States and various of the major steel producing 
countries, limit the amount of steel which may enter the United 
States during a given period. Current VRAs will continue in effect 
through September of 1989. A product’s coverage under a particular 
Arrangement depends on how it is classified under the TSUS. Effec- 
tive January 1, 1989, however, the Harmonized Tariff Schedule of 
the United States (HTSUS) replaced the TSUS as the tariff code of 
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the United States. Nevertheless, for purposes of the VRAs, it is nec- 
essary to resolve the instant classification issue under the TSUS. 


CoMMENTS 


Pursuant to 19 CFR 175.21(a), before making a determination in 
the matter, Customs invites written comments from interested par- 
ties on the proper classification of tin free steel sheet which has 
been scroll-cut, and tin free steel sheet which has been scroll-cut 
and also lacquered, painted, or varnished. 

The domestic interested party petition, as well as all comments 
received in response to this notice, will be available for public in- 
spection in accordance with the Freedom of Information Act (5 
U.S.C. 552 and 19 CFR 103.11(b)) between the hours of 9:00 a.m. and 
4:30 p.m. on regular business days at the Regulations and Disclo- 
sure Law Branch, Room 2119, Headquarters, U.S. Customs Service, 
1301 Constitution Avenue, NW., Washington, D.C. 20229. 


AUTHORITY 
This notice is published in accordance with 19 CFR 175.21(a). 


DRAFTING INFORMATION 


The principal author of this document was James A. Seal, Com- 
mercial Rulings Division, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: March 28, 1989. 
SALVATORE R. MarTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 18, 1989 (54 FR 15440)] 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 111 


WITHDRAWAL OF PROPOSED CUSTOMS REGULATIONS 
AMENDMENT REGARDING REQUIREMENTS FOR MAIN- 
TAINING CUSTOM BROKERS LICENSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a proposal to amend the 
Customs Regulations which would have required that all Customs 
brokers licensed after September 30, 1988, become qualified for the 
operational use of the Automated Broker Interface (ABD) portion of 
the Customs Automated Commercial System (ACS) within a reason- 
able time after the license is issued and to maintain such qualifica- 
tion. These brokers would have been required to transmit the entry 
data elements on imported merchandise to Customs through the 
aforementioned interface and system. The failure to meet such re- 
quirements would have served as a basis for revocation of the sub- 
ject brokers licenses. It was noted that commercial necessity would 
eventually dictate adoption of the ACS/ABI data handling proce- 
dures throughout the trade. All Customs brokers and all non-broker 
entry filers would have been permitted to voluntarily adopt the pro- 
cedures as soon as they were prepared to do so. 

After consideration of the comments received in response to the 
proposed rule and statistics which showed a significant increase in 
the voluntary use of ABI, Customs has concluded that the continued 
voluntary use of ABI procedures should be permitted and 
encouraged. 


DATE: Withdrawal effective April 13, 1989. 


FOR FURTHER INFORMATION CONTACT: Robert Stenstrom, 
Office of Automated Commercial Systems Operations, 
(202-343-0780). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 28, 1988, Customs published a notice in the Federal Reg- 
ister (53 FR 28413), proposing to amend §§ 111.20 and 111.53, Cus- 
toms Regulations (19 CFR 111.20 and 111.53), relating to the re- 
quirements for maintaining Customs brokers licenses. 

The proposal would have required Customs brokers licensed after 
September 30, 1988, to become qualified for the operational use of 
ABI within a reasonable time after receiving a license and to main- 
tain such qualification. These brokers would have been required to 
transmit the entry data elements on imported merchandise to Cus- 
toms through the use of the Automated Broker Interface (ABI) por- 
tion of the Automated Commercial System (ACS). The failure to 
meet these requirements would have been a basis for license 
revocation. 


DIscussION 


Twenty-two comments were received in response to the proposed 
rule. Commenters included Customs brokers and other members of 
the importing community. The majority of commenters opposed the 
proposal. They noted: technical difficulties and related costs; legal 


impediments; an adverse impact on small brokers; and that certain 
specialized brokers, e.g. those specializing in drawback, would not 
be currently served by ACS. 


In addition, recently collated statistics showed that: 


1. There were 988 ABI participants (671 fully operational) as 
of December 22, 1988 compared to 649 (288 fully operational) at 
the same time in 1987; 


2. ABI accounted for 68% of the total entry activity for Nov- 
ember, 1988, compared to only 42% of the previous November; 


3. There was a 12.3% nationwide average increase in the 
number of brokers participating in ABI between May and De- 
cember, 1988, with increases ranging from 8 to 15% per Cus- 
toms region. 


CoNCLUSION 


In accordance with the above discussion and in recognition of the 
continued voluntary adoption of ABI procedures, Customs now be- 
lieves that the mandatory application of ABI is no longer necessary 
and that the continued voluntary adoption of ABI should be permit- 
ted and encouraged. Customs has concluded that it is appropriate to 
let the market place govern this matter. Accordingly, the proposal 
to amend Part 111 of the Customs Regulations (19 CFR Part 111) is 
being withdrawn. 
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DraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: April 7, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 13, 1989 (54 FR 14824)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-36) 


BorteM S.A.-EMPREEDIMENTOS INDUSTRIAIS AND FNV-VeicuLos E Equipa- 
MENTOS S.A., PLAINTIFFS v. UNITED STATES AND U.S. INTERNATIONAL 
TRADE COMMISSION, DEFENDANTS, AND THE Bupp Co., DEFENDANT- 
INTERVENOR 


Court No. 87-06-00693 
[Remanded to ITC.] 


(Dated March 22, 1989) 

Willkie, Farr & Gallagher, (William H. Barringer, Arthur J. Lafave, III, (argued 
the motion) and Daniel L. Porter) for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel (ar- 
gued the motion) United States International Trade Commission (Timothy M. Reif) 
for defendants. 

Barnes, Richardson & Colburn, (James H. Lundquist, Matthew T. McGrath (both 
argued the motion) and Peter A. Martin) for defendant-intervenor. 


OPINION 


CaRMAN, Judge: Plaintiffs Borlem S.A.-Empreedimentos Indus- 
triais and FNV-Veiculos E Equipamentos S.A. (Borlem and FNV) 
move pursuant to Rule 1 of this Court for a remand to the defen- 
dant, the International Trade Commission (ITC or Commission), to 
permit the Commission to decide whether its affirmative threat of 
material injury determination in Tubeless Steel Disc Wheels From 
Brazil, 52 Fed. Reg. 17,487 (May 8, 1987) should be considered in 
light of the Department of Commerce’s (Commerce) determination 
in Amended Final Determination of Sales at Less Than Fair Value 
and Amended Antidumping Duty Order; Tubeless Steel Disc Wheels 
From Brazil, 53 Fed. Reg. 34,566 (Sept. 8, 1988), and to allow the 
ITC to actually reconsider its determination should it deem such ac- 
tion appropriate. The defendant-intervenor the Budd Company 
(Budd) opposes the motion. The defendant ITC supports it. 

The issue presented in this case is whether under the doctrine of 
primary jurisdiction this Court should remand a hybrid legal and 
policy question of first impression to the ITC to allow it, in the first 
instance, to address the matter in light of its own expertise in the 
administration of the antidumping law; and further should it decide 


27 
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to reconsider, to conduct a reconsideration of its injury determina- 
tion. Under the circumstances of this case and on the basis of the 
arguments of the parties and all papers submitted herein, the Court 
finds it appropriate to grant the motion and remand the matter to 
the Commission. 


Facts 


On May 23, 1986, the Budd Company filed an antidumping peti- 
tion with Commerce and the Commission on behalf of the United 
States industry producing tubeless steel disc wheels (TSUWs). The 
petition alleged that Brazilian manufacturers were selling TSDWs 
in the United States at less than fair value (LTFV) prices within 
the meaning of section 731 et seg., of the Tariff Act of 1930 as 
amended, (19 U.S.C. § 1673 et seq.) and that an industry in the Unit- 
ed States was materially injured or threatened with material injury 
by reason of imports of this merchandise. At all relevant times, 
there were only two Brazilian exporters of tubeless steel disc 
wheels: Borlem and FNV. 

On March 13, 1987, Commerce issued an affirmative final an- 
tidumping duty determination for tubeless steel disc wheels from 
Brazil. Final Determination of Sales at Less Than Fair Value: Tube- 
less Steel Disc Wheels From Brazil, 52 Fed. Reg. 8,947 (March 20, 
1987). Commerce found that the margin of sales at LTFV for 
Borlem was 15.25% ad valorem, and for FNV, 19.93% ad valorem. 
On April 27, 1987, the Commission determined that an industry in 
the United States was threatened with material injury by reason of 
imports of the subject merchandise from Brazil. Tubeless Steel Disc 
Wheels From Brazil, USITC Pub. No. 1971, Inv. No. 731-TA-335 
(Final) (April 1987), 52 Fed: Reg. 17,487 (May 8, 1987). 

Following issuance of the final injury determination, Commerce 
issued an antidumping duty order together with an amendment to 
its final LTFV determination correcting clerical errors. Amendment 
to Final Determination of Sales at Less Than Fair Value; Tubeless 
Steel Disc Wheels From Brazil, and Antidumping Duty Order, 52 
Fed. Reg. 19,903 (May 28, 1987). 

On May 28, 1987, Borlem and FNV commenced two actions, one 
challenging the final LTFV determination by Commerce (Court No. 
87-06-00692) and the other challenging the final injury determina- 
tion by the Commission (the instant case). On June 15, 1988, this 
Court remanded the final LTFV determination and antidumping 
duty order to Commerce with instructions to recalculate the dump- 
ing margin and to correct all clerical, methodological and transcrip- 
tion errors. Borlem, S.A. Empreedimentos Industriais v. United 
States, 12 CIT ——, Slip Op. 88-77 (June 15, 1988). 

The remand resulted in the publication on September 7, 1988, of 
a second-amended final LTFV determination and amended an- 
tidumping duty order. Amended Final Determination of Sales at 
Less Than Fair Value and Amended Antidumping Duty Order; 
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Tubeless Steel Disc Wheels From Brazil, 53 Fed. Reg. 34,566 (Sep- 
tember 7, 1988). The second-amended final LTFV determination 
found Borlem to have a weighted-average dumping margin of 
10.84% and FNV, a margin of 0.04%. Commerce deemed FNV’s 
margin to be de minimis and excluded this company from its 
amended affirmative determination. Based on the amended deter- 
mination, Commerce directed the United States Customs Service to 
terminate suspension of liquidation for all entries of TSDWs from 
Brazil by FNV. 

‘ On September 22, 1988, the Budd Company filed a summons and 
complaint with the Court contesting the second amended final 
LTFV determination and antidumping order. See The Budd Compa- 
ny v. United States, Court No. 88-09-00725. On October 4, 1988, 
Borlem filed a summons and complaint contesting different aspects 
of the same determination. See Borlem S.A. Empreedimentos Indus- 
triais v. United States, Court No. 88—-10-00760. These actions relat- 
ed to the Commerce determinations. 

This motion to remand to the Commission, relating to the com- 
mission decision in Tubeless Steel Disc Wheels From Brazil, ensued. 
Plaintiff and defendant consent to the remand, defendant-interven- 
or opposes the remand. Oral argument was held and this Court’s or- 
der was issued granting the remand on March 10, 1989. This opin- 
ion states the Court’s rationale for issuing the remand order. 


DISCUSSION 


The standard of review in antidumping cases is whether on the 
basis of the administrative record before the Court the agency ac- 
tion is “unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” 19 U.S.C. § 1516a(b\iXB) (1982). 
The Court must give substantial weight to an agency’s interpreta- 
tion of a statute it administers. American Lamb Co. v. United 
States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986). More impor- 
tantly, for the purposes of this motion, this Court has significant 
powers in law and equity to remand to the administrative agency 
when circumstances require. Congress specifically granted this 
Court the power to remand in the Customs Courts Act of 1980. 28 
U.S.C. § 2643(c)(1) (1982).! Congress was clear in its purpose: “In 
granting this remand power to the court, the Committee intends 
that the remand power be co-extensive with that of a federal dis- 
trict court.” H.R. Rep. No. 1235, 96th Cong., 2nd Sess. 60, reprinted 
in 1980 U.S. Code Cong. & Admin. News 3729, 3772. This Court has 
noted that “[jjudicial authority supports granting a request for re- 
mand if it fosters and promotes fundamental fairness.” Alhambra 


1 28 U.S.C. § 2643(c\(1) provides: 
(cX1) Except as provided in paragraphs (2), (3), and (4) of this subsection, the Court of International Trade 
may, * * *, order any other form of relief that is appropriate in a civil action, including, but not limited to, de- 
claratory judgments, orders of remand, injunctions, and writs of mandamus and prohibition. 
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Foundry Co., Lid. v. United States, 12 CIT ——, ——, 685 F. Supp. 
1252, 1262 (1988).? 

In addition to the above considerations, this Court must be mind- 
ful of the doctrine of primary jurisdiction. “Primary jurisdiction is a 
doctrine of common law, wholly court-made, that is designed to 
guide a court in determining whether and when it should refrain 
from or postpone the exercise of its own jurisdiction so that an 
agency may first answer some question presented.” Davis, Adminis- 
trative Law Treatise 81 (2nd Ed., Vol. 4, 1983). The central purpose 
of the doctrine is to permit courts to give effect to legislative intent 
underlying the established regulatory scheme by referring matters 
involving agency expertise back to the agency so that it may, in the 
first instance, pass upon the issue from its unique administrative 
perspective. 

In United States v. Western Pacific Railroad Co., 352 U.S. 59 
(1956), the Supreme Court outlined the parameters of the doctrine. 
“No fixed formula exists for applying the doctrine of primary juris- 
diction. In every case the question is whether the reasons for the ex- 
istence of the doctrine are present and whether the purposes it 
serves will be aided by its application in the particular litigation.” 
Id. at 64. In evaluating those purposes, the Court stressed that its 
central concern was the promotion of uniformity in agency deci- 
sions and respect for the deference due the “expert and specialized 
knowledge of the agencies.” Jd. Elaborating, the Court reasoned: 


[I]n cases raising issues of fact not within the conventional ex- 
perience of judges or cases requiring the exercise of administra- 
tive discretion, agencies created by Congress for regulating the 
subject matter should not be passed over. This is so even 
though the facts after they have been appraised by specialized 
competence serve as a premise for legal consequences to be ju- 
dicially defined. Uniformity and consistency in the regulation 
of business entrusted to a particular agency are secured, and 
the limited functions of review by the judiciary are more ra- 
tionally exercised, by preliminary resort for ascertaining and 
interpreting the circumstances underlying legal issues to agen- 
cies that are better equipped than courts by specialization, by 
insight gained through experience, and by more flexible 
procedure. 


352 US. at 64-65, quoting Far East Conference v. United States, 342 
U.S. 570, 574-75 (1952). In short, the “doctrine requires judicial ab- 
stention in cases where protection of the integrity of a regulatory 
scheme dictates preliminary resort to the agency which administers 
the scheme. Court jurisdiction is not thereby ousted, but only post- 
poned.” United States v. Philadelphia Nat. Bank, 374 U.S. 321, 353 
(1963) (citations omitted). 


2 See also, ILWU Local 142 v. Donovan, 12 CIT ——, 678 F. Supp. 307 (1988); PPG Industries, Inc. v. United 
States, —— CIT ——,, Slip Op. 89-28 (March 8, 1989). 
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This Court’s focus in this case concerns the Commission’s long- 
standing practice of excluding from an original final injury determi- 
nation import volume, pricing or other data for any firm excluded 
by Commerce from the scope of Commerce’s original final determi- 
nation.® Plaintiffs seek to have the Commission consider whether it 
is appropriate or necessary for the Commission to reconsider its fi- 
nal threat of injury determination in light of Commerce’s exclusion 
of one of the two importers, FNV, from its second amended final de- 
termination and order. Apparently, the issue is one of first impres- 
sion to the Court and Commission. It raises questions of law and ad- 
ministrative policy and practice related to the Commission’s role in 
the bifurcated scheme established by Congress for administration of 
the antidumping and countervailing duty laws. 

Plaintiffs move for a remand to the ITC on the basis of the doc- 
trine of primary jurisdiction, arguing that the ITC would have ex- 
cluded FNV from their injury determination had they been in- 
formed of the de minimis dumping margin, and that the Commis- 
sion should have an opportunity to consider and resolve the issues 
first before the matter is reviewed and decided by this Court.* Mem- 
orandum of Points and Authorities in Support of Plaintiffs’ Motion 
for Remand of the Agency Determination (Plaintiffs’ Memoran- 
dum), at 13-15; Plaintiffs’ Reply Brief in Support of the Motion for 
Remand of the Agency Determination (Plaintiffs’ Reply Brief), at 2. 

The defendants initially did not oppose the motion to remand, on 
the basis of primary jurisdiction, provided that the scope of the re- 
view was tailored to allow the Commission to consider whether a re- 
analysis of its threat of injury determination was appropriate in 
light. of the substantial change in volume of imports found by Com- 
merce in its second amended determination to have been sold at 
LTFV.5 The ITC subsequently submitted a brief in support of a re- 
mand on the basis of primary jurisdiction but in opposition to argu- 
ments going to the merits of reconsideration made by Budd and 
Borlem.® Inter alia, the ITC contends that the Commission, by vir- 
tue of its specialized expertise, is in the best position to evaluate, in 
the first instance, the effects of an agency decision to reconsider its 
injury analysis on Commission practice and the interrelationship of 


3 See e.g., Certain Granite from Italy and Spain, USITC Pub. No. 2110 at 23 n.88, Inv. Nos. 731-TA-381 & 382 
(Final) (Aug. 1988); Frozen Concentrated Orange Juice from Brazil, USITC Pub. No. 1970 at 24 n.89, Inv. No. 
731-TA-326 (Final) (Apr. 1987); Top-of-the-Stove Stainless Steel Cooking Ware from Korea and Taiwan, USITC 
Pub. No. 1936 at 10 n.25, Inv. Nos. 701-TA-267 & 268 (Final) (Jan. 1987); Certain Red Raspberries from Canada, 
USITC Pub. No. 1707 at 8 n.30, Inv. No. 731-TA-196 (Final) (June 1985). 

4 The bulk of plaintiffs’ arguments go to the subtance of the ITC’s injury determination at issue (and the merits 
of any subsequent injury determination should the ITC decide to reconsider) which exceed the scope of the mo- 
tion to remand; consequently the Court will not address them. 

5Defendants’ Memorandum in Reply to Plaintiffs’ Motion for Remand of Agency Determination (Defendants’ 
Memorandum), at 4-5. 

®Defendants’ Memorandum in Response to Defendant-Intervenors’ Memorandum and Supplemental Brief in 
Opposition to Plaintiff Borlem’s Motion for Remand of Agency Determination (Defendants’ Response), at 14-17. 
“The Commission’s nonopposition to the current motion entails that it has not yet deliberated on and decided 
whether reconsideration should occur.” Defendants’ Response at 14-15. 
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Commerce and the Commission under the bifurcated statutory 
scheme.’ 

Budd, defendant-intervenor, essentially raises three arguments in 
opposition to the motion. First, the Court does not have the power 
to remand the case because the scope of review is limited by statute 
to judgment on the agency record, and that the Court must reach 
the merits of the case under Court Rules and statutes.* Second, the 
doctrine of primary jurisdiction does not apply. Defendant-Interven- 
or’s Supplemental Brief at 10. Third, a remand in this case is an ex- 
traordinary remedy not warranted by the facts.? Defendant-Inter- 
venor’s Memorandum at 5-7; Defendant-Intervenor’s Supplemental 
Brief at 12. The Court finds none of these arguments persuasive. 

Defendant-intervenor Budd fundamentally misconstrues the na- 
ture of this motion. It is clear, as noted above, that this Court has 
substantial powers in the law and equity to remand matters to an 
agency where appropriate. Defendant-intervenors implicitly recog- 
nize as much.!° Further, the issue is not whether this Court, in 
granting a remand, is impermissibly extending its jurisdiction by 
expanding the administrative record or its scope of review. The is- 
sue in this case is whether this Court has the discretionary power to 
defer to the administrative agency to allow it to pass upon, in the 
first instance, a question of administrative practice peculiarly with- 
in its specialized expertise. By sending the matter back to the ITC 
for its views, the Court is neither extending nor abdicating its juris- 
diction. This Court is merely waiting until the agency has had an 
opportunity to formulate its position. Upon completion of the re- 
mand proceedings, this Court will review all the ITC’s actions to de- 
termine if they are based upon substantial evidence and are in ac- 
cordance with law. 

As counsel for plaintiffs has aptly pointed out, in cases in which 
the doctrine of primary jurisdiction is properly invoked it is neces- 
sarily true that the court does not reach the merits of the claim pri- 
or to the remand. To do otherwise would defeat the purpose of the 
doctrine in the first place—the suspension of the judicial process 
pending the resort to the specialized views of the administrative 
agency charged by Congress with enforcing the regulatory scheme. 


7 Such considerations include, for example, the effect of a decision to reconsider on: the timing and finality of 
agency decisions; the possibility of undue disruption of international trade; the efficient use of scarce administra- 
tive resources; and, the likelihood and frequency of similar issues arising in the future. 

8 Defendant-Intervenor’s Memorandum in Opposition to Plaintiff's Motion For Remand of the Agency Determi- 
nation (Defendant-Intervenor’s Memorandum), at 8-11; and Defendant-Intervenor’s supplemental Brief in Oppo- 
sition to Plaintiff's Motion For Remand of the Agency Determination (Defendant-Intervenor’s Supplemental 
Brief), at 4-10. 

® Budd also argues that the proper mechanism for plaintiffs to obtain relief in this case is a review under sec- 
tion 751(b) of the Tariff Act of 1930, 19 U.S.C. § 1675(b) (1982 & Supp. V 1987), and that Borlem’s motion should 
be treated as a request that the ITC be permitted to make a new determination due to “changed circumstances.” 
In light of the Court’s decision to remand this matter on the basis of the doctrine of primary jurisdiction, without 
reaching the merits or the propriety of reconsideration, the Court likewise does not find it appropriate or necessa- 
ry to express an opinion on this issue. 

10 Budd cites to and quotes the section of the Customs Courts Act of 1980 which granted this Court remand 
powers co-extensive with those of Federal district courts. Budd then argues that the equities do not warrant a re- 
mand under the circumstances of this case. Defendant-Intervenor’s Supplemental Brief at 12. 
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The Court notes that it would be inappropriate to invoke the doc- 
trine of primary jurisdiction were the question before this Court en- 
tirely one of statutory interpretation. In Great Northern Railway 
Co. v. Merchants Elevator Co., (upon which Budd, defendant-inter- 
venor, relies for its claim that the primary jurisdiction doctrine 
does not apply), the Supreme Court held that where the only issue 
raised was the interpretation of the words of plain meaning in the 
tariff schedules, a court need not, and should not, defer to the ex- 
pertise of an administrative agency. 259 U.S. 285, 291-93 (1922). 
However, where, as here, the issue presented involves complicated 
questions of administrative policy, practice and procedure, the in- 
clusion of some legal issues does not vitiate the rationale or purpose 
underlying the doctrine of primary jurisdiction. See, e.g., United 
States v. Western Pacific Railroad Co., 352 U.S. at 63-64; Far East 
Conference v. United States, 342 U.S. 570 (1952). This Court holds 
that under the circumstances of this case a remand to the agency 
on the basis of the doctrine of primary jurisdiction is appropriate. 


CONCLUSION 


On the basis of the foregoing, the Court concludes that the Com- 
mission is in the best position to evaluate, in the first instance, 
whether reconsideration of its final determination is appropriate in 
the circumstances of this case. Moreover, this Court will be in a bet- 
ter position to carry out its reviewing function when it has recourse 
to the studied views of the Commission. This action is remanded to 
the International Trade Commission for a finding of whether its 
threat of injury determination should be reconsidered in light of the 
Commerce Department’s determination in Amended Final Determi- 
nation of Sales at Less Than Fair Value and Amended Antidump- 
ing Duty Order; Tubeless Steel Disc Wheels From Brazil, 53 Fed. 
Reg. 34,566 (Sept. 7, 1988). If the ITC finds that reconsideration of 
its affirmative threat of injury determination is appropriate or re- 
quired, it shall make a new determination within the time frame 
specified in the order. If the ITC finds that a redetermination is not 
required or appropriate it shall provide a copy of its decision, to- 
gether with the reasons therefor, to the Court as specified by the 
Court’s order. 
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(Slip Op. 89-37) 


Tue TIMKEN Co. PLAINTIFF, v. UNITED STATES, DEFENDANT, CHINA NATIONAL 
Macuinery & EQquipMENT Import AND Export Corp. (CMEC), DEFEN- 
DANT-INTERVENOR 


Court No. 87-06-00738 
[Remand results affirmed; action dismissed.] 
(Decided March 22, 1989) 


Stewart and Stewart (Eugene L. Stewart and Terence P. Stewart) for plaintiff. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Civil Divi- 
sion, Commercial Litigation Branch, U.S. Department of Justice (Platte B. Moring, 
IID) for defendant. 

Graham & James (Lawrence R. Walders and Brian E. McGill) for defendant- 
intervenor. 


MEMORANDUM OPINION 


TsoucaLas, Judge: Plaintiff, a domestic manufacturer of tapered 
roller bearings (TRBs), commenced the above-captioned action in or- 
der to challenge the final affirmative determination of the United 
States Department of Commerce, International Trade Administra- 
tion (Commerce) in Tapered Roller Bearings from the People’s Re- 
public of China; Final Determination of Sales at Less Than Fair 
Value, 52 Fed. Reg. 19,748 (May 27, 1987), which found no dumping 
margin for defendant-intervenor. In Timken Co. v. United States, 12 
CIT ——, 699 F. Supp. 300 (1988), this Court affirmed that determi- 
nation in part and remanded in part. Specifically, the Court found 
that plaintiff received adequate procedural rights and approved 
Commerce’s use of the constructed value methodology and the “best 
information available rule.” The Court also sustained Commerce’s 
appraisal of the foreign market value, except with regard to compu- 
tation of the net raw material cost and excise tax. Jd. at ——, 699 F. 
Supp. at 309. The Court remanded to commerce to recalculate the 
net cost of raw materials using consistent sources of evidence in the 
record, namely, the telexes from the United States Consulate in 
Bombay, India. The Court also directed Commerce to correct 2.98 
percent undervaluation of the Chinese factory overhead rate. The 
Court has received the final results of the remand. Neither plaintiff 
nor defendant-intervenor challenges the remand determination. 

Presuming familiarity with the decision in Timken Co., the Court 
does not reiterate plaintiff's concerns regarding calculation of net 
raw material cost and factory overhead. Suffice te state that in its 
remand determination, Commerce relied on the adjusted raw mate- 
rial prices and scrap value quoted in the telexes from the United 
States Consulate in Bombay. In accordance with the Court’s instruc- 
tions, Commerce rectified undervaluation of the Chinese factory 
overhead by excluding excise tax in computing the Indian factory 
overhead rate. These modifications, which conform to the instruc- 
tions in Timken Co., yielded a 4.69 percent weighted-average dump- 
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ing margin for defendant-intervenor. The rate for Premier Bearing 
& Equipment, Ltd. remains unchanged at 0.97 percent, but the rate 
for all other companies covered by the subject investigation in- 
creased from 0.97 to 2.96 percent. 

Having reviewed the supplemental record, the Court finds that 
Commerce’s remand results are supported by substantial evidence, 
and are in accordance with law. The Court affirms Commerce’s re- 
mand determination and dismisses this action. 


(Slip Op. 89-38) 


RuHONE Poutenc, INc., AND RHONE PouLENc CHIMIE DE Base S.A., PLAINTIFFS 
v. UNITED STATES, DEFENDANT, AND PQ CorP., DEFENDANT-INTERVENOR 


Court No. 87-10-00985 
Commerce may reject as untimely data submitted in an administrative review af- 
ter publication of its preliminary determination. Plaintiffs did not raise timely objec- 
tions to Commerce’s failure to adjust the dumping margin to reflect fluctuations in 
the interest rate and exchange rate of the French franc. 


[Judgment for defendant.] 
(Decided March 23, 1989) 


Donahue and Donahue (James A. Geraghty) for plaintiffs. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (M. Martha Ries); Office 
of the Chief Counsel for International Trade, United States Department of Com- 
merce (Craig L. Jackson) for defendant. 

Sosnov & Sosnov (Steven R. Sosnov) for defendant-intervenor. 


DiCario, Judge: Pursuant to Rule 56.1 of the Rules of this Court, 
plaintiffs challenge the final determination of International Trade 
Administration of the United States Department of Commerce 
(Commerce) in the 1985 administrative review of the antidumping 
duty order entered on anhydrous sodium metasilicate (AMS) from 
France. Anyhydrous Sodium Metasilicate From France; Final Re- 
sults of Antidumping Duty Administrative Review, 52 Fed. Reg. 
33,856 (Sept. 8, 1987). 

The Court has jurisdiction under 28 U.S.C. 1518(c) (1982). The 
Court finds that Commerce may reject as untimely data submitted 
in an administrative review after publication of its preliminary de- 
termination. The Court also finds that plaintiffs did not raise timely 
objections to Commerce’s failure to adjust the dumping margin to 
reflect fluctuations in the interest rate and exchange rate of the 
French franc. 
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BACKGROUND 


The background is the same as in Rhone Poulenc, Inc. v. United 
States, 13 CIT ——, Slip Op. 89-34 (Mar. 21, 1989), which involved a 
challenge to the 1984 administrative review of the ASM antidump- 
ing duty order. Like the 1984 review, Commerce applied in the 1985 
review the 60 percent dumping margin from the 1980 investigation 
as the best information otherwise available after rejecting plain- 
tiffs’ submissions as inadequate. Unlike the 1984 review, however, 
plaintiffs did provide Commerce a computer disc containing some 
transactional data. Commerce rejected the disc and certain other fi- 
nancial information as untimely submitted. 


DISCUSSION 


Plaintiffs assert that Commerce’s final determination in the 1985 
review was contrary to law because (1) Commerce abused its discre- 
tion in rejecting plaintiffs’ submission in toto and applying the best 
information otherwise available rule as a punitive measure, (2) 
Commerce lacks authority to require that respondents submit infor- 
mation on computer tape, (3) assuming plaintiffs’ submission was 
deficient, Commerce should have used the data from the most re- 
cent administrative reviews as the best information otherwise avail- 
able rather than only the 1980 data, and (4) Commerce did not ad- 
just the dumping margin to reflect fluctuations in the exchange 
rate of the French franc and interest rates between 1980 and 1985. 

The Court has already addressed the second and third issues in 
Rhone Poulenc, Inc. v. United States, 13 CIT ——, Slip Op. 89-34 
(Mar. 21, 1989). Therefore, the only questions remaining are wheth- 
er Commerce properly rejected plaintiffs’ 1985 submission and 
whether Commerce should have adjusted the dumping margin. 


A. Sufficiency of Plaintiffs’ Submission 


Commerce rejected plaintiffs’ submission because a computer disc 
and certain financial information proffered after the preliminary 
determination were untimely submitted and insufficient. Plaintiffs 
argue that their submissions were timely and complete and should 
not have been rejected on these bases. 

In.a deficiency letter dated June 23, 1986, Commerce asked plain- 
tiffs to supply financial statements for Rhone Poulenc Chimie de 
Base and its holding company Rhone Poulenc S.A. Conf. R. 2. in the 
letter, Commerce also requested for plaintiffs a computer tape con- 
taining domestic and United States sales data. Jd. On March 24, 
1987, Commerce published its preliminary determination without 
having received the requested data or tapes. Anhydrous Sodium 
Metasilicate From France; Preliminary Results of Antidumping Du- 
ty Administrative Review, 52 Fed. Reg. 9320 (Mar. 24, 1987). On 
April 13, plaintiffs sent Commerce the requested financial informa- 
tion on Rhone Poulenc Chime de Base, and on May 11, 1987, plain- 
tiffs submitted a computer disc containing domestic sales data. R. 5; 





U.S. COURT OF INTERNATIONAL TRADE 37 


Conf. R. 6. Commerce rejected both submissions as untimely. In ad- 
dition, Commerce also rejected plaintiffs’ disc because it lacked 
United States sales data, and despite Commerce’s instructions on 
how to prepare computer tapes, it was not compatible with Com- 
merce’s computer. 

The statute is clear in directing Commerce to use the best infor- 
mation overwise available when “a party or any other person ref- 
uses or is unable to produce information requested in a timely man- 
ner.” 19 U.S.C. § 1677e(b) (1982) (emphasis added); Atlantic Suger, 
Ltd. v. United States, 2 Fed. Cir. (T) 130, 133, 744 F.2d 1556, 1560 
(1984). An agency’s discretion to fashion its own rules of administra- 
tive procedure includes the authority to set and enforce time limits 
on the submission of data. See Vermont Yankee Nuclear Power Corp. 
v. Natural Resources Defense Council, 435 U.S. 519, 544-45 (1978); 
Avesta AB v. United States, 12 CIT ——, 689 F. Supp. 1173, 1188 
(1988). Commerce may reject as untimely information submitted af- 
ter publication of the preliminary determination in an administra- 
tive review of an antidumping duty order. Ansaldo Componenti, 
S.p.A. v. United States, 10 CIT 28, 36 628 F. Supp. 198, 204 (1986). 


B. Dumping Margin Adjustments 


Plaintiffs mention “tactical” reasons for not raising at the admin- 
istrative level Commerce’s failure to adjust the dumping margin for 
fluctuations in the interest rate and exchange rate of French franc 
in the 1985 review. “A reviewing court usurps the agency’s function 
when it sets aside the administrative determination upon a ground 
not theretofore presented and deprives the [agency] of an opportuni- 
ty to consider the matter, make its ruling, and state the reasons for 
its action.” United States v. L.A. Tucker Truck Lines, 344 U.S. 33, 
37 (1952). 

As in Rhone Poulenc, Inc. v. United States, 13 CIT ——, Slip Op. 
89-34 (Mar. 21, 1989), the Court finds that there is no mistake or 
oversight by any of the parties nor any applicable exceptions to the 
doctrine of exhaustion of administrative remedies. Accordingly, the 
Court finds that plaintiffs failed to exhaust their administrative 
remedies in this administrative review and should be precluded 
from raising the issue for the first time in this Court. 


CONCLUSION 


The Court finds Commerce’s final determination in 52 Fed. Reg. 
33, 856 (Sept. 8, 1986) to be supported on the administrative record 
and in accordance with law. 
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(Slip Op. 89-39) 


FioraL TRADE Councit or Davis, CALIFORNIA, PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND ASOCIACION COLOMBIANA DE EXPORTADORES DE FLORES, DE- 
FENDANT-INTERVENOR 


Court No. 88—10-00822 
(Decided March 24, 1989) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr. 
and Jimmie V. Reyna), for plaintiff. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch (Elizabeth C. Seastrum), Civil Division, United States Depart- 
ment of Justice, for defendant. 

Arnold & Porter (Patrick F.J. Macrory) for defendant-intervenors. 


[Plaintiff's motion to amend record granted in part and denied in part.] 


OPINION AND ORDER 


Restani, Judge: The action before the court challenges a decision 
of the International Trade Administration of the Department of 
Commerce (ITA) that daisies do not fall within the scope of previous 
antidumping orders covering inter alia standard and pompon chry- 
santhemums from several countries. Plaintiffs motion which is 
presently before the court seeks to enlarge the agency record to be 
reviewed here to include the full ITA and International Trade Com- 
mission (ITC) investigations leading to the orders which plaintiff 
seeks to have clarified. 

There is no simple method of determining exactly what composes 
the record before the agency for purposes of court review of deci- 
sions involving the unfair trade laws. 19 U.S.C. § 1516a(b)(2)(A) 
(1982) provides that the record includes “all information presented 
to or obtained by the [agency] during the course of the administra- 
tive proceeding * * *” Because no discrete record is compiled in ad- 
vance of litigation, it is often difficult to tell what is obtained or 
presented for purposes of a particular decision. 

Contrary to the position of defendant, the record is not limited to 
documents “relied on or used” by the agency. Defendant’s Brief at 
2. That is, the agency cannot ignore relevant information which is 
before it, and the reviewing court must be in a position to deter- 
mine if it had done so. This is not to say that all documents found 
at the agency are before it for purposes of the determination to be 
reviewed, but rather, that those documents at the agency which be- 
come sufficiently intertwined with the relevant inquiry are part of 
the record, no matter how or when they arrived at the agency. Cf. 
Bethlehem Steel Corp. v. United States, 5 CIT 126, 566 F. Supp. 346 
(1983) (documents from other investigations which were not “inti- 
mately related” to the investigation at issue were not part of the re- 
cord). Essentially, the dispute may be resolved by applying some 
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common sense. The question to be asked is whether the decision can 
be reviewed properly without certain documents.! 

The court wholeheartedly recognizes the law from earlier cases 
indicating that documents obtained for other investigations do not 
automatically become part of the record of related investigations. 
But, in a case such as this where the agency in its decision states 
without qualification that it has examined “the original investiga- 
tions by the ITC and the Department,” the court must assume that 
all relevant information from those previous investigations is before 
the agency for the purpose of the current decision. See A.R. 37 at 2.” 
As the agency expressly incorporated such information into the pro- 
ceeding at issue, without such information the decision at issue can- 
not be reviewed properly. A collateral problem arises in this case 
because most of the documents obtained in the earlier referenced 
investigations are irrelevant to the decision at issue. The agency’s 
broad embrace of the earlier records leaves to the parties, and ulti- 
mately to the court, the task of deciding what constitutes the rele- 
vant data from the underlying investigations and, therefore, the 
record. 

As indicated, the record here is not restricted to just those docu- 
ments from other records relied on by the parties, but surely in- 
cludes other documents referred to by the agency in its decision. Es- 
sentially, here the agency referred to anything relevant from the 
original investigations of fresh cut flowers from Colombia, Mexico 
and Ecuador. Defendant has now, for litigation purposes, specified 
those parts of the previous records which it believes are relevant to 
this case. Apparently plaintiff believes other documents from such 
records are relevant. Unfortunately, plaintiff has not enlightened 
the court as to which documents those might be. It also appears 
that plaintiff has not enlightened on this point, despite defendant’s 
request for such information. 

In view of the agency’s board statement as to the extent of the in- 
formation reviewed for purposes of the scope determination, a desig- 
nation-counter designation procedure of some specificity should 
have occurred prior to this juncture in the proceedings.’ The court 
has not been informed as to the exact nature of the parties’ pre-liti- 
gation discussions in this regard, but the defendant’s narrow posi- 
tion as to the scope of the record leads the court to believe that jus- 
tice would be served better by allowing plaintiff an opportunity to 


lalthough Gold Star Co., Ltd. v. United States, 12 CIT ——, 692 F. Supp. 1382, 1387 (1988), appeal pending No. 
89-1023, 1042 states that each stage of the prior statutory proceedings must be reviewed in order to reach a deci- 
sion on clarification of scope of an order, it also stands for the proposition that each document before the agency 
in such prior proceedings need not be reviewed. The court finds, however, that neither Gold Star nor cases relied 
on by plaintiff, such as Diversified Products Corp. v. United States, 6 CIT 155, 572 F. Supp. 883 (1983), address the 
precise issue at hand, that is, what documents do comprise the record in such a case. 

2There may be other ways to sufficiently connect documents from prior investigations to a later proceeding so 
as to make them part of the record of such a proceeding, but a cite by the agency to such documents in its deci- 
sion would seem to suffice. 

3This is not to be confused with the procedures specified in Rule 71(b) of this court, which provide for selected 
designation for litigation purposes from an admittedly larger record. 
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propose limited additions to the record at this time.‘ Accordingly, 
plaintiff shall have ten days within which to propose that specific 
documents be added to the record. Defendant shall have seven days 
to object on relevancy grounds. Defendant shall simultaneously 
ledge the disputed documents with the court. In addition, the court 
directs plaintiff to take a narrow view of relevancy, as it is plaintiff 
which failed to specify particular documents earlier.® 

In sum, for both legal and practical reasons the court will not per- 
mit wholesale designation of the records of earlier investigations to 
the record here. The court may, however, find documents from such 
investigations to be part of the record for purposes of review of the 
recent scope decision because certain documents from earlier inves- 
tigations became sufficiently connected to the current investigation 
to be considered to be before the agency for purposes of the decision 
at issue. 


(Slip Op. 89-40) 
OcciDENTAL Or & Gas Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 88-01-00033 


MEMORANDUM OPINION AND ORDER 
[Defendant’s motion to dismiss granted; action dismissed.] 


(Dated March 29, 1989) 


Webster & Sheffield, (John E. Jenkins), for plaintiff. 
John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Mark S. Sochaczewsky), for defendant. 


Re, Chief Judge: In this action, plaintiff, Occidental Oil & Gas 
Co., challenges the refusal of the Customs Service to reliquidate the 
entry for certain oil well equipment entered at the port of Houston, 
Texas. Plaintiff contends that the imported merchandise is entitled 
to entry free of duty under item 800.0035, Tariff Schedule of the 
United States (TSUS), as “[p]roducts of the United States when re- 
turned after having been exported, without having been advanced 
in value or improved in condition by any process of manufacture or 
other means while abroad.” 

Pursuant to Rule 12(b)(5) of the Rules of the Court, defendant has 
moved to dismiss the action for failure to state a cause of action up- 
on which relief can be granted. Plaintiff opposes the motion, and 
asks that the matter be heard on the merits. Since plaintiff has 
failed to state a claim upon which relief can be granted, the action 
is dismissed. 


“The court notes that a 1977 ITC proceeding is referred to in the agency decision. Unless the parties agree oth- 
erwise, the relevant information therefrom should also be included in the record. 


5All time periods shall be calculated without normal exclusions, i.e., Sunday, etc. 
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On June 19, 1981, plaintiff, the importer of record, received a 
shipment of merchandise listed as entry no. 81-705312-7. On the 
entry form plaintiff claimed that the merchandise was “American 
goods returned,” entitled to duty-free treatment under item 
800.0035, TSUS. Plaintiff, however, provided proof of United States 
origin for only two of the four invoices of the entry. On the entry 
form, plaintiff acknowledged that it had not provided documentary 
proof that the merchandise for invoices 3 and 4 was a product of the 
United States. 

The Customs Service notified plaintiff on numerous occasions be- 
tween the time of entry and May 1983 that evidence of United 
States origin had not been received and that the merchandise would 
be liquidated as dutiable. After plaintiff failed to provide evidence 
of United States origin for the merchandise covered by invoices 3 
and 4, the entry was liquidated on May 27, 1983, with only the mer- 
chandise covered by invoices 1 and 2 qualifying for duty-free treat- 
ment under 800.0035, TSUS. 

On May 22, 1984, plaintiff filed a petition for reliquidation of the 
entry under 19 U.S.C. § 1520(c\(1). On July 10, 1984, the Customs 
Service denied plaintiff's request for reliquidation. Customs deter- 
mined that, “the failure to file required documents whose absence 
had been repeatedly called to client’s attention constitutes negli- 
gent inaction, not correctable under the cited statute.” 

On October 5, 1984, plaintiff filed a protest of Customs’ denial of 
its request for reliquidation. Subsequently, in January 1985, plain- 
tiff supplied what it terms “most” of the documentation which had 
been previously requested by Customs as necessary to establish 
United States origin of the merchandise which was the subject of 
the protest. On July 17, 1987, the Customs Service denied plaintiffs 
protest. Plaintiff thereafter filed this action. 

Plaintiff contends that its failure to provide proof that the mer- 
chandise was eligible for duty-free treatment was “a clerical error, 
mistake of fact, or other inadvertence not amounting to an error in 
the construction of a law,” correctable under 19 U.S.C. § 1520(c)(1). 
Plaintiff contends that it made a “prompt and reasonable effort to 
obtain manufacturers’ affidavits demonstrating that the goods in 
question were of American origin and was unable to do so.” Accord- 
ing to plaintiff, under these circumstances “Customs has ruled that 
the failure to provide documentation within the time allotted is cor- 
rectable under 19 U.S.C. § 1520 (c\(1).” Plaintiff contends that 
whether it was quilty of “negligent inaction” or whether it made a 
prompt and reasonable effort to obtain the affidavits is a factual 
question which must be “adjudicated by this court.” 

Section 514 of the Tariff Act of 1930, 19 U.S.C. § 1514 (1982 & 
Supp. 1985), sets forth the proper procedure for an importer to pro- 
test the classification and appraised value of its merchandise when 
it believes Customs has misinterpreted the applicable law and in- 
correctly classified the imported merchandise. 
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Section 520(c)(1), of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1520(c\(1) (1982), permits reliquidation of an entry to correct a 
clerical error, mistake of fact, or inadvertence, if the claim is timely 
made. Section 1520(c\(1), provides, in pertinent part: 


Notwithstanding a valid protest was not filed, the appropri- 
ate customs officer may, in accordance with regulations pre- 
scribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to 
the importer and manifest from the record or established by 
documentary evidence, in any entry, liquidation, or other cus- 
toms transaction, when the error, mistake, or inadvertence is 
brought to the attention of the appropriate customs officer 
within one year after the date of liquidation or exaction * * * 


19 U.S.C. § 1520(c)(1) (1982). 

For the purposes of section 1520(c), a mistake of fact has been de- 
fined as “a mistake which takes place when some fact which indeed 
exists is unknown, or a fact which is thought to exist, in reality does 
not exist.” C.J. Tower & Sons of Buffalo, Inc. v. United States, 68 
Cust. Ct. 17, 22, C.D. 4327, 336 F. Supp. 1395, 1399 (1972), aff'd, 61 
CCPA 90, C.A.D. 1129, 499 F.2d 1277 (1974). Inadvertence is a some- 
what broader term, and has been defined as “an oversight or invol- 
untary accident, or the result of inattention or carelessness, and 
even as a type of mistake.” Jd. The courts have consistently held 
that section 1520(c)(1) may only be used to correct mistakes of fact 
or inadvertence and may not be used to rectify allegedly incorrect 
interpretations of the law. See Computime, Inc. v. United States, 9 
CIT 553, 555, 622 F. Supp. 1083, 1085 (1985), Hambro Automotive 
Corp. v. United States, 66 CCPA 113, 120, C.A.D. 1231, 603 F.2d 850, 
855 (1979). 

In this case, plaintiff challenges Customs determination that it 
was guilty of “negligent inaction” by failing to “exert an effort” to 
obtain documentation of United States origin of the goods. By its af- 
fidavits, plaintiff alleges that it “promptly took appropriate steps to 
obtain manufacturers’ affidavits.” In support of its position, plain- 
tiff quotes the following from a Customs Service Decision which dis- 
cusses the circumstances under which an importer’s inability to ob- 
tain documentation may be correctable under 19 U.S.C. § 1520(c)(1): 


A failure to act may be correctable under Section 520(c)(1), 
Tariff Act of 1930, as amended, when it is coupled with another 
significant factor, such as a misunderstanding of the facts, or 
the inability of the importer to obtain proper documentation to 
establish a claim. 


C.S.D. 80-250, 14 Cust. B. & Dec. 1176. 1178 (1980). According to 
plaintiff, since there “can be no question about the origin of the 
goods,” Customs policy “mandates application of § 1520(c)(1) unless 
the importer has made no effort to secure documentation.” 
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Defendant contends that plaintiff's inability to provide the docu- 
mentation was clearly not “clerical error, mistake of fact, or inad- 
vertence,” as required under 19 U.S.C. § 1520(c)\(1). Defendant main- 
tains that plaintiff's request for reliquidation asserts an error of 
law, rather than a mistake of fact or inadvertence, since it claims 
that the merchandise was improperly classified. According to defen- 
dant, the assertion of an error of law does not state a claim for re- 
lief under section 1520, but rather must be protested under section 
1514. As plaintiff did not file a protest within 90 days of the liquida- 
tion, defendant contends that plaintiffs complaint must be 
dismissed. 

It is well settled that a determination by the Customs Service 
that merchandise is covered by a certain provision of the TSUS is a 
conclusion of law. See Mattel, Inc. v. United States, 72 Cust. Ct. 257, 
262, C.D. 4547, 377 F. Supp. 955, 960 (1974). Therefore, an erroneous 
classification of imported merchandise is not remediable as a cleri- 
cal error, mistake of fact or inadvertence under section 1520(c)(1). 
Id.; Cavazos v. United States, 9 CIT 628, 631 (1985). 

In Cavazos, the court addressed the question whether certain im- 
ported tractors were properly classifiable under item 800.0035, 
TSUS, as “American goods returned.” In that case, although plain- 
tiff sought duty-free entry for the merchandise, it failed to supply 
the appropriate documents to support its claim, and Customs classi- 
fied the merchandise under item 692.3522, TSUS, denying it duty- 
free treatment. 9 CIT at 629. The plaintiff protested the classifica- 
tion and the protest was denied by Customs. Subsequently, the 
plaintiff requested reliquidation of the merchandise, which was also 
denied. The plaintiff challenged the denial of its request for reli- 
quidation. The court, however, granted the defendant’s motion to 
dismiss the action stating that plaintiffs challenge of the classifica- 
tion of the merchandise presented an “issue of law not remediable 
by section 520(c). ‘Section 520(c)(1) is not an alternative to the nor- 
mal liquidation-protest method of obtaining review,’ but rather af- 
fords limited relief where an unnoticed or unintentional error has 
been committed.” 9 CIT at 631 (citing Computime, Inc. v. United 
States, 9 CIT 554 (1985)). 

In Cavazos, the court noted that the plaintiff had not shown that 
“any mistake of fact was made in the classification of its merchan- 
dise,” and the question presented was “clearly a legal question.” 9 
CIT at 631. The court held that since the plaintiff did not supply the 
proper documentation, “the appropriate customs officer made a le- 
gal determination as to the classification of the merchandise on the 
basis of the facts presented, and in light of plaintiff's claimed classi- 
fication.” Id. The court concluded that the plaintiff was attempting 
to utilize “a section 520(c) procedure as a substitute for a challenge 
to the classification of the merchandise pursuant to section 
514(a)(2).” Consequently, the court dismissed the action. 
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In the present case, plaintiff has not demonstrated that any factu- 
al or clerical error, or inadvertence was made in the classification 
of the merchandise. It is clear that plaintiffs allegation of a mis- 
take of fact or inadvertence is actually a challenge to the legal con- 
clusion of the Customs Service. Plaintiff's allegation of improper 
classification must be raised by a timely protest pursuant to section 
514(a), 19 U.S.C. § 1514(a). 

Although plaintiff points to Customs Service Decision 80-250, 
which states that “[a] failure to act may be correctable under sec- 
tion 520(c\(1), * * * when it is coupled with * * * the inability of the 
importer to obtain proper documentation to establish a claim,” the 
Customs Service, in that case, denied the protest stating: 

the only significant factor present in the matter is the failure 
to perform a required act. Therefore, we conclude that the fail- 
ure by the importer to respond to the two notices from Customs 
* * * amounted to negligent inaction on the part of the import- 
er, and therefore, did not involve a clerical error, mistake of 
fact, or inadvertence * * *. 


14 Cust. B. & Dec. at 1178; accord C.S.D. 81-155, 15 Cust B. & Dec. 
1038, 1039-40 (1981). 

In this case, the record shows that the merchandise was entered 
in June 1981, and was not liquidated until May 1983. During those 
two years plaintiff was aware that certain documents were missing 
and that they had been requested by Customs. As the Customs Ser- 
vice pointed out, there is no evidence that plaintiff attempted to ob- 
tain the necessary documentation in a timely manner. See Customs 
Service memorandum, File No. PRO-2-06:C (June 15, 1987). Under 
the circumstances, the delay by plaintiff cannot be described as a 
mere “inadvertence.” It is clear, however, that regardless of wheth- 
er plaintiff was guilty of negligent inaction, it has not shown an er- 
ror that is remediable under 19 U.S.C. § 1520(c)(1). 

The record shows that the Customs Service liquidated the entry, 
and, given the information it had at the time, classified the mer- 
chandise properly. Plaintiff did not protest the classification, but 
rather petitioned for reliquidation under 19 U.S.C. § 1520(c)(1). 
Clearly, plaintiff's proper course of action would have been to chal- 
lenge the classification of the merchandise through a section 514 
protest. 

Plaintiff contends that, regardless of its untimely production of 
the documentation, under 19 C.F.R. § 10.112 “documentation of en- 
titlement to duty-free entry may be filed as late as the time of the 
litigation of the claim before the Court of International Trade and, 
if there has not been willful negligence or fraudulent intent, the 
goods in question will be entitled to duty-free entry.” Section 10.112 
provides that: 

Whenever a free entry or a reduced duty document * * * re- 


quired to be filed in connection with the entry is not filed at the 
time of entry or within the period for which a bond was filed 
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for its production, but failure to file it was not due to willful 
negligence or fraudulent intent, such documentation * * * may 
be filed at any time prior to liquidation of the entry, or if the 
entry was liquidated, before the entry becomes final. 


19 C.F.R. § 10.112 (1988). 

Generally, a liquidation becomes final 90 days after the date of 
liquidation unless a timely protest is filed. See 19 U.S.C. § 1514(a) 
(1982), 19 C.F.R. § 159.9(c)iii) (1988). In construing section 10.112, 
the court has accepted documentation establishing U.S. origin after 
liquidation, only in cases where the liquidation was timely protest- 
ed. See Bertrand Freres, Inc. v. United States, 47 Cust. Ct. 155, 160, 
C.D. 2296 (1961). In construing section 10.112 where a denial of reli- 
quidation is protested rather than liquidation, the Customs Service 
has stated: 

Under applicable statute, a liquidation is considered to become 
final after 90 days. However, notwithstanding a liquidation 
may have become “final”, appropriate relief can be allowed 
under section 520(c)\(1) if a timely request is filed and the claim 
is allowed. We would emphasize that the mere filing of a claim 
under section 520(cX1) does not mean that the otherwise final 
liquidation has suddenly become “unfinal”. Rather the claim 
must be meritorious for the “finality” of the liquidation to be 
affected. 


C.S.D. 84-42, 18 Cust. B. & Dec. 942, 944 (1983) (emphasis added). In 
this case, plaintiff protests Customs’ refusal to reliquidate the en- 
try, not the liquidation of the entry. Therefore, its protest raises the 
issue of whether the refusal to reliquidate for clerical error, mistake 
of fact or inadvertence, was proper. Since the court concludes that 
no clerical error, mistake of fact or inadvertence was made, as Cus- 
toms did not have the documents which established U.S. origin at 
the time of liquidation or when request for reliquidation was made, 
the denial of the protest was proper. Furthermore, to accept the 
documents after plaintiff made a meritless claim under 1520(c\(1), 
would allow circumvention of the appropriate protest procedure 
under section 1514 for challenging an allegedly incorrect 
classification. 

Accordingly, in addition to fulfilling the requirements of 19 
C.F.R. § 10.112, by showing a lack of willful negligence or fraudu- 
lent intent, plaintiff must satisfy the substantive statutory require- 
ments of section 1520(c\(1) in order to prevail. Plaintiff, however, 
has not shown that the merchandise was improperly classified due 
to “a clerical error, mistake of fact, or inadvertence * * *.” The re- 
cord shows that plaintiff had not supplied the appropriate docu- 
ments to support its claim. Hence, the Customs officer made a legal 
determination as to the classification of the merchandise on the ba- 
sis of the facts presented. 
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On the record before the court, plaintiff has not pursued the ap- 
propriate statutory remedy to challenge the allegedly incorrect clas- 
sification of the imported merchandise. Hence, it is the determina- 
tion of the court that plaintiff has not stated a claim upon which re- 
lief can be granted under section 1520(c\1). Accordingly, 
defendant’s motion to dismiss is granted, and the action is 
dismissed. 


(Slip Op. 89-41) 
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OPINION 


Restani, Judge: Plaintiffs, former employees of Tyco Toys, Inc., 
bring this action challenging the Secretary of Labor’s denial of 
trade adjustment assistance. Presently before the court for review 
are the remand results ordered in Former Employees of Tyco Toys, 
Inc. v. William E. Brock, 12 CIT ——, Slip Op. 88-114 (Aug. 26, 
1988). In that opinion, the court held that the Secretary had failed 
to conduct an adequate investigation and that the determination de- 
nying trade adjustment assistance was not supported by substantial 
evidence as required by law. See 19 U.S.C. § 2395(b) (1982). Specifi- 
cally, the court ordered that an investigation be conducted “so that 
the Secretary has evidence on which to base a decision that in- 
creased imports did or did not contribute importantly to work sepa- 
rations.” Former Employees of Tyco Toys, Inc. at 5. Of particular 
concern to the court was the absence in the administrative record of 
business records of the purchasing company and a statement by the 
purchasing company as to why it closed the Lakeville plant and 
what happened to production of the items produced at the plant fol- 
lowing the sale. Jd. at 3-4. The court noted that an issue to be ex- 
amined was whether “customers turned to imported products or 
whether the corporate purchaser foreign sourced domestically pro- 
duced items,” id. at 4, and directed the Secretary to seek the rele- 
vant information from Tyco Toys, to conduct a customer survey, if 
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possible, and to take any other steps deemed necessary to reach sub- 
stantiated conclusions. 

Pursuant to the court’s remand order, the Secretary reopened the 
investigation to obtain further information. The department ob- 
tained Shaper Manufacturing’s sales and production data for 1985 
and 1986 as well as information from Shaper’s corporate purchaser, 
Tyco Toys, Inc. The Secretary also conducted a customer survey of 
Shaper’s principal customers. Confidential Supplemental Adminis- 
trative Record (CR) at 1-9. After considering this information, the 
Secretary reaffirmed his original denial of eligibility to apply for 
adjustment assistance. CR at 13 (Negative Determination on Re- 
mand). After reviewing the expended administrative record and the 
arguments of parties, the court finds the Secretary’s determination 
to be supported by substantial evidence and in accordance with law. 

Section 222 of the Trade Act of 1974 directs the Secretary of La- 
bor to certify a group of workers as eligible to apply for trade ad- 
justment assistance if he determines: 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales of production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


19 U.S.C. § 2272 (1982 & Supp. IV 1986).! Failure to meet one of one 
these requirements will result in a denial of certification. See, e.g., 
Former Employees of Asarco’s Amarillo Copper Refinery v. United 
States, 11 CIT ——, 675 F. Supp. 647, 651 (1987) (plaintiffs must sat- 
isfy all three requirements of Section 222 before they are eligible 
for trade adjustment assistance). In this case, the Secretary deter- 
mined that the third criterion had not been met. 

As indicated in the previous opinion, work at the Lakeville plant 
was limited to production of accessories and packaging for the 
Stompers toy, an imported product which was shipped in bulk to 
Lakeville. the Lakeville plant also produced a “Cosom” line of toys 
and sporting goods and a line of children’s games. The record clear- 
ly indicates that sales and production of the Cosom and game lines 
did not decline during the period of investigation. Furthermore, 
Tyco has stated that production of these two lines was transferred 
or sold to other domestic manufacturers. CR at 2. These product 


1 The Omnibus Trade and Competitiveness Act of 1988 renumbered this section as 19 U.S.C. § 2272(a) and ad- 
ded a provision concerning the eligibility of oil and gas workers to apply for adjustment assistance. 19 U.S.C. 
§ 2272 (1982 & Supp. IV 1986), as amended by the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, § 1421(aX1), 102 Stat. 1107, 1242-44 (1988). These new provisions do not alter the requirement that all 
three criteria of § 2272(a) must be met in order for the Secretary of certify eligibility for trade adjustment 
assistance. 
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lines do not appear to have been affected by imports in any way. 
Sales and production related to the Stompers product, however, did 
undergo a substantial decline during the period. Given this decline, 
the relevant question becomes whether the decline was, at least, 
partially caused by imports of goods “like or directly competitive” 
with those produced by the firm. 

The customer survey performed by the department supports the 
department’s finding that the substantial decline in demand for the 
Stompers toy was due to a decline in the toy’s popularity. This de- 
cline appears to correspond to a rise in popularity of other chil- 
dren’s toys. CR at 3, 4. While the decline in popularity of the im- 
ported Stompers vehicle undoubtedly had a deleterious effect on the 
domestic production and sales of accessories for the vehicle, no 
showing has been made that the production and sales of those ac- 
cessories was in any way displaced by increasing imports.” Rather, 
the record reveals that there were no foreign accessories that com- 
peted with those produced at Lakeville. Furthermore, Tyco has stat- 
ed that it has never foreign sourced the accessories and that while 
it continued to sell the imported Stompers toy after the purchase of 
Shaper Manufacturing in 1986, it ceased production of the accesso- 
ries at that time. 

Because the record supports a conclusion that imports of “articles 
like or directly competitive” with articles domestically produced by 
plaintiff workers’ firm have not “contributed importantly” to plain- 
tiffs’ separations, the court must sustain the Secretary’s determina- 
tion that the group eligibility requirements of 19 U.S.C. § 2272 have 
not been met.® 


2 In their brief, plaintiffs stress the importance of Stompers-related work to the Lakeville plant and make 
much of the Secretary’s statement in the remand determination that “Shaper produced in the accessories which 
accounted for only a small part of the Stompers toy sales.” Plaintiffs Brief at 3 (citing CR at 13). The relevant 
portion of Shaper’s sales attributable to Stompers accessories is irrelevant, however, to the Secretary’s finding in 
this case that increasing imports did not cause the decline in production and sales of the accessories. 


3 Plaintiffs also argue that “[t]he Secretary failed to investigate whether or not Stompers-related work at Shap- 


er was segregated from other work [and that a] partial certification, at a minimum, appears appropriate in this 
case.” Plaintiffs’ Brief at 5 n.2. The Secretary did find, however, in the original investigation that workers at 
Shaper “were not separately identifiable by product.” Confidential Administrative Record at 26. In any event, 
given the lack of a causal relationship between increased imports and any decline in Stompers-related work at 
Shaper discussed above, there appears to be no basis for any partial certification. 
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